§262.86

out as foreseen. The U.S. does not re-
quire such financial guarantees at this
time; however, some OECD countries
do. It is the responsibility of the noti-
fier to ascertain and comply with such
requirements; in some cases, trans-
porters or consignees may refuse to
enter into the necessary contracts ab-
sent specific references or certifi-
cations to financial guarantees.

(f) Contracts or equivalent arrange-
ments must contain provisions requir-
ing each contracting party to comply
with all applicable requirements of this
subpart.

(9) Upon request by EPA, U.S. noti-
fiers, consignees, or recovery facilities
must submit to EPA copies of con-
tracts, chain of contracts, or equiva-
lent arrangements (when the move-
ment occurs between parties controlled
by the same corporate or legal entity).
Information contained in the contracts
or equivalent arrangements for which a
claim of confidentiality is asserted ac-
cordance with 40 CFR 2.203(b) will be
treated as confidential and will be dis-
closed by EPA only as provided in 40
CFR 260.2.

NOTE TO PARAGRAPH (Q): Although the
U.S. does not require routine submis-
sion of contracts at this time, OECD
Council Decision C(92)39/FINAL allows
members to impose such requirements.
When other OECD countries require
submission of partial or complete cop-
ies of the contract as a condition to
granting consent to proposed move-
ments, EPA will request the required
information; absent submission of such
information, some OECD countries
may deny consent for the proposed
movement.

§262.86 Provisions relating to recog-
nized traders.

(a) A recognized trader who takes
physical custody of a waste and con-
ducts recovery operations (including
storage prior to recovery) is acting as
the owner or operator of a recovery fa-
cility and must be so authorized in ac-
cordance with all applicable Federal
laws.

(b) A recognized trader acting as a
notifier or consignee for transfrontier
shipments of waste must comply with
all the requirements of this Subpart as-
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sociated with being a notifier or con-
signee.

§262.87 Reporting and recordkeeping.

(@) Annual reports. For all waste
movements subject to this Subpart,
persons (e.g., notifiers, recognized trad-
ers) who meet the definition of primary
exporter in §262.51 shall file an annual
report with the Office of Enforcement
and Compliance Assurance, Office of
Compliance, Enforcement Planning,
Targeting and Data Division (2222A),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460, no
later than March 1 of each year sum-
marizing the types, quantities, fre-
quency, and ultimate destination of all
such hazardous waste exported during
the previous calendar year. (If the pri-
mary exporter is required to file an an-
nual report for waste exports that are
not covered under this Subpart, he may
include all export information in one
report provided the following informa-
tion on exports of waste destined for
recovery within the designated OECD
member countries is contained in a
separate section). Such reports shall
include the following:

(1) The EPA identification number,
name, and mailing and site address of
the notifier filing the report;

(2) The calendar year covered by the
report;

(3) The name and site address of each
final recovery facility;

(4) By final recovery facility, for each
hazardous waste exported, a descrip-
tion of the hazardous waste, the EPA
hazardous waste number (from 40 CFR
part 261, subpart C or D), designation of
waste type(s) from OECD waste list and
applicable waste code from the OECD
lists, DOT hazard class, the name and
U.S. EPA identification number (where
applicable) for each transporter used,
the total amount of hazardous waste
shipped pursuant to this Subpart, and
number of shipments pursuant to each
notification;

(5) In even numbered years, for each
hazardous waste exported, except for
hazardous waste produced by exporters
of greater than 100kg but less than
1000kg in a calendar month, and except
for hazardous waste for which informa-
tion was already provided pursuant to
§262.41:
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(i) A description of the efforts under-
taken during the year to reduce the
volume and toxicity of waste gen-
erated; and

(if) A description of the changes in
volume and toxicity of the waste actu-
ally achieved during the year in com-
parison to previous years to the extent
such information is available for years
prior to 1984; and

(6) A certification signed by the per-
son acting as primary exporter that
states:

I certify under penalty of law that I
have personally examined and am fa-
miliar with the information submitted
in this and all attached documents, and
that based on my inquiry of those indi-
viduals immediately responsible for ob-
taining the information, | believe that
the submitted information is true, ac-
curate, and complete. | am aware that
there are significant penalties for sub-
mitting false information including the
possibility of fine and imprisonment.

(b) Exception reports. Any person who
meets the definition of primary ex-
porter in §262.51 must file an exception
report in lieu of the requirements of
§262.42 with the Administrator if any of
the following occurs:

(1) He has not received a copy of the
tracking documentation signed by the
transporter stating point of departure
of the waste from the United States,
within forty-five (45) days from the
date it was accepted by the initial
transporter;

(2) Within ninety (90) days from the
date the waste was accepted by the ini-
tial transporter, the notifier has not
received written confirmation from the
recovery facility that the hazardous
waste was received;

(3) The waste is returned to the
United States.

(c) Recordkeeping. (1) Persons who
meet the definition of primary ex-
porter in §262.51 shall keep the fol-
lowing records: §262.89

(i) A copy of each notification of in-
tent to export and all written consents
obtained from the competent authori-
ties of concerned countries for a period
of at least three years from the date
the hazardous waste was accepted by
the initial transporter;

§262.89

(ii) A copy of each annual report for
a period of at least three years from
the due date of the report; and

(iii) A copy of any exception reports
and a copy of each confirmation of de-
livery (i.e., tracking documentation)
sent by the recovery facility to the no-
tifier for at least three years from the
date the hazardous waste was accepted
by the initial transporter or received
by the recovery facility, whichever is
applicable.

(2) The periods of retention referred
to in this section are extended auto-
matically during the course of any un-
resolved enforcement action regarding
the regulated activity or as requested
by the Administrator.

§262.88 Pre-approval for U.S. Recov-
ery Facilities (Reserved).

§262.89 OECD Waste Lists.

(a) General. For the purposes of this
Subpart, a waste is considered haz-
ardous under U.S. national procedures,
and hence subject to this Subpart, if
the waste:

(1) Meets the Federal definition of
hazardous waste in 40 CFR 261.3; and

(2) Is subject to either the Federal
RCRA manifesting requirements at 40
CFR part 262, subpart B, to the uni-
versal waste management standards of
40 CFR part 273, or to State require-
ments analogous to 40 CFR part 273.

(b) If a waste is hazardous under
paragraph (a) of this section and it ap-
pears on the amber or red list, it is sub-
ject to amber- or red-list requirements
respectively;

(c) If a waste is hazardous under
paragraph (a) of this section and it
does not appear on either amber or red
lists, it is subject to red-list require-
ments.

(d) The appropriate control proce-
dures for hazardous wastes and haz-
ardous waste mixtures are addressed in
§262.82.

(e) The OECD Green List of Wastes
(revised May 1994), Amber List of
Wastes and Red List of Wastes (both
revised May 1993) as set forth in Appen-
dix 3, Appendix 4 and Appendix 5, re-
spectively, to the OECD Council Deci-
sion C(92)39/FINAL (Concerning the
Control of Transfrontier Movements of
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